
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



Yale Law Journal 

SUBSCRIPTION PRICE, $2.60 A YEAR. SINGLE COPIES, 35 CENTS. 

EDITORIAL BOARD. 

Rolla H. McQuistion, Chairman. 

Frank Kenna, Edward R. McGlynn, 

Business Manager. Secretary 

Henry J. Calnen. Clarence R. Hall. 

Henry Fleischner. Charles E. Hart, Jr. 

William J. Larkin, Jr. Kenneth C. Wynne. 

Edward J. Quinlan. George L. Weekes. 

William Webb. George R. Holahan, Jr. 

Howard F. Bishop. Henry R. Rince. 

William E. Collins. David A. Wilson. 

Published monthly during- the Academic year, by students of the Yale Law School. 
P. O. Address, Box 893, Yale Station, New Haven, Conn. 

If a subscriber wishes his copy of the JOURNAL discontinued at the expiration of 
his subscription, notice to that effect should be sent ; otherwise, it is assumed that a 
continuation of the subscription is desired. 

The Journal takes pleasure in announcing the appointment to 
the Editorial Board of the following men: from the Graduate 
Class, George Richard Holahan, Jr., M.L., St. Lawrence Uni- 
versity, 1908, of Brooklyn, N. Y. ; from the Senior Class, Henry 
Ralph Ringe, B.S., University of Pennsylvania, 1906, of Three 
Tuns, Pa., and David Arthur Wilson of Hartford, Conn. 

THE LIABILITY OF BOARDS OF HEALTH. 

The growing authority constantly being delegated to public 
commissions has made the powers and the liabilities of such 
bodies extremely important to the community. Boards of health 
were among the first commissions created by the legislatures to 
subserve the people's interests, and we should therefore expect 
to find the law as to the personal liability of their members com- 
pletely settled. Unfortunately this is not the case. Certain 
courts looking to the welfare of their citizens, base their decisions 
upon the principle that statutes protecting health are the highest 
law of the land, and that "whenever a public regulation is rea- 
sonably demonstrated to be a promoter of health all constitu- 
tionally guaranteed gifts must give way to be sacrificed without 
compensation." 2 Tiedman, State and Federal Control of 
Property, Sect. 169. In supporting this radical as well as harsh 
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theory, such courts have sometimes sacrificed the rights of indi- 
viduals with a view to conferring benefits on the body politic. 

It is following this principle that the Court of Errors and 
Appeals of New Jersey, in the case of Valentine v. The City of 
Englewood, 71 Atl. 344, recently held : The members of a board 
of health, acting in the performance of a public duty under a 
public statute to prevent the spread of an infectious or contagious 
disease, are not personally liable in a civil action for damages 
arising out of their acts in establishing a quarantine even where 
the disease does not exist, provided they act in good faith. 

The suit arose from the action of the board in quarantining 
the plaintiff's house under the belief that his daughter had con- 
tracted scarlet fever, when in reality she was suffering from some 
minor ailment. In its facts, the case was very similar to Beeks v. 
Dickinson County, 131 la. 244, in which the court laid down the 
same principle where a person, who was erroneously supposed to 
have smallpox and therefore quarantined, later sued for the 
damages suffered. The New Jersey court did, however, act under 
a statute which forbade actions against the board unless want of 
reasonable care could be shown, but the attitude taken is shown 
by the statement: "The exemption of officers from liability ex- 
tends only to matters in which they have jurisdiction under the 
statute, and it may be said that the board of health has no juris- 
diction unless a cause for disease actually exists. This view is 
too narrow. . . . It is enough if the matter is colorably 
though not really in their jurisdiction." Thus, the New Jersey 
court viewed the facts from the same stand point and reached the 
same conclusion that the Iowa court did in Beeks v. Dickinson 
County, supra, where no such statute existed. 

As a municipality by recognized authority is not liable for the 
acts of a board of health, the ability of board members to escape 
suit for damages has the result of denying power to the party 
injured by such regulations to obtain ordinary redress. Ogg v. 
City of Lansing, 35 la. 495. In the case under consideration, the 
court suggests appealing to the state for compensation, but those 
acquainted with legislative conditions in this country will 
recognize how generally futile such an attempt would be. The 
decision of this case and of Beeks v. Dickinson County, supra, are 
of vital interest, as holding that individuals who have suffered 
damages through the mistake of health boards are practically to 
be denied compensation for their injuries. 
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The New Jersey court argues that to make health boards liable 
for acts done in good faith, but because of mistaken belief will 
tend to make them over-cautious in their duties and to impair their 
efficiency. It is also claimed that as the board is acting for the 
state on the principle of agency, the state alone should be held. 
Undoubtedly this is sound reasoning, but it is not sufficient to 
carry the theory of non-liability of such officers to any length. 
Where discretion is given to purely judicial authorities or to 
quasi-judicial bodies like highway officers and health boards, it is 
acknowledged that the law must to a certain extent protect them 
if their work is to be properly done. Daniels v. Hathaway, 65 
Vt. 247. So a health officer authorized to take action for the 
prevention of the spread of disease, is not liable for injuries re- 
sulting from such reasonable and customary measures as he may 
in good faith adopt or direct for that purpose with regard to 
persons or matters in his jurisdiction. W hidden v. Che ever, 69 
N. H. 142. Thus, a board of health was held not liable for the 
removal of the wall paper in a room in which a smallpox patient 
had been confined, though it was admitted to be questionable 
whether the board's action aided in protecting the health of the 
city. Seavey v. Preble, 64 Me. 120. How far this immunity to 
quasi- judicial officers is carried, is shown by the fact that some 
courts hold them not liable even when actuated by malice and this 
is declared by Mr. Mechem to be the better rule. Mechem Public 
Officers, Sect. 640. 

This freedom from liability is however limited by the juris- 
diction and beyond this the exemption of quasi-judicial officers 
from liability does not extend. When acting beyond their juris- 
diction, the officer is as much out of the protection of the law in 
respect to that act, as if he held no office at all. Cooley on Torts, 
p. 379. It makes no difference whether the quasi-judicial officer 
knew he was acting ultra vires or not. As was said by the 
Supreme Court of Wisconsin in a case holding that the discretion 
of highway officers was limited by the rights of individuals, and 
that when they invaded those rights the officers became personally 
liable. This rule, sometimes, when the agent has acted in good 
faith and without knowledge of legal authority may seem to 
operate oppressively, but it is a necessity and a very just rule not- 
withstanding, and the full protection of the citizen in his legal 
rights would be impossible without it. Absence of bad faith can 
never excuse a trespass, though the existence of bad faith may 
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sometimes aggravate it. Cubit v. O'Dett, 51 Mich. 351. The same 
rule has been applied to health boards. Where in a clear case of 
unwarranted authority, the members of a health commission 
roped off part of the plaintiff's land in order to bring it within 
the hospital grounds, they were held liable. Barry v. Smith, 199 
Mass. 78. 

It is difficult to understand why the two arguments advanced in 
Valentine v. The City of Englewood, apply to a further extension 
of this well recognized doctrine. The members of the board are 
not agents of the state when they do acts which are not authorized 
by the legislature, and it seems unlikely that they will pursue a 
different course from other public officers and fail to do their 
duty because they will be held liable for exceeding their powers. 
Nevertheless, the New Jersey court does extend the usual limits 
of the rule upon the theory that the health officers were colorablv 
in their jurisdiction and were therefore protected. To support 
this holding a New Jersey case giving similar protection to a 
justice of the peace is cited. Grove v. Van Dyne, 44 N. J. Law 
654. This immunity to justices of the peace has been given in a 
few states, the Maine courts basing their decision upon the 
ground that "such erroneous decision is a judicial one for which a 
justice is not liable." Rush v. Buckley, 100 Me. 322. That this 
is not a thoroughly settled principle is shown by the dissenting 
opinion to the case of Justice, now Chief Justice Emery, which 
characterized the doctrine as "impairing the right of personal 
liberty and subversive of long established rules of the state." If 
it is threatening to thus extend the powers of justices, how much 
more dangerous is it to so increase the authority of public bodies 
like boards of health? If good faith is to be the test of the 
jurisdiction of commissions constituted by the legislature, then at 
once private property and personal rights are subject to distrac- 
tion through the ignorance of boards. 

Fortunately, however, as contrasted with this radical view, a 
number of state courts hold that unjustified interference by health 
boards will render the members personally liable. This principle 
was recently expressed by the New York Supreme Court in a 
case where the selling of milk was interfered with. "The right 
to carry on the business of selling milk is a constitutional one. 
This right can only be interfered with in the exercise of the police 
power of the state because, in the manner of his conduct of the 
business or the circumstances surrounding it, the public health is 
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imperiled. If, as a matter of fact, the public health is not im- 
periled, the summary determination of the board of health does 
not make it so; and its interference with his business would sub- 
ject the persons constituting the board to the same perils and 
liabilities as an individual who interfered with a lawful business." 
People v. Dept. of Health, 51 Miscl. N. Y. 190. The court is 
simply following out the doctrine well established in New York, 
that whoever abates an alleged nuisance and thus destroys and 
injures private property or interferes with private rights, whether 
he is a public health officer or a private person, unless he acts 
under the judgment or order of the court having jurisdiction, 
does so at his peril ; and when his act is challenged in regular 
judicial tribunals, to protect him it must appear that the thing 
abated was in fact a nuisance. People v. Board of Health, 140 
N. Y. 1. The same view has been held in Miller v. Horton, 152 
Mass. 540; Pearson v. Zclir, 138 111. 48, and in Lowe v. Conroy, 
120 Wis. 151. The rights of a man whose property has been 
destroyed and one whose property is injured and whose personal 
rights have been invaded are hardly to be distinguished. Indeed, 
the New Jersey court cites as resting on the same grounds, Ray- 
mond v. Valentine, 51 Conn. 81, where property actually was des- 
troyed by an over-zealous board of health and where no recovery 
was allowed. 

Very little seems to be gained by the theory of non-liability of 
health boards, even where the fourteenth amendment of the Con- 
stitution requiring due process of law is not infringed upon. 
Nothing is gained in time because health boards may always act 
immediately on property and later hold a hearing to determine 
whether their action was justified. Cold Storage Co. v. Chicago, 
211 U. S. 306. The increase in the efficiency of the board is at 
least questionable, and if the legislature fears that the board mem- 
bers will be less active if responsible for their own mistakes, the 
city can be made liable or some other form of redress given. On 
the other hand, if no right against the board is allowed and none 
against the municipality is authorized, the consequences are most 
serious. The personal and property rights of a private citizen 
may be heedlessly invaded and be left without adequate remedy. 
This condition of things is of course limited by the fourteenth 
amendment; but great harm may be done within the wide police 
powers accredited to the state over matters of health. Even more 
serious is the danger of giving such powers to other boards. If 
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the health board members are to escape liability, are the members 
of the city transit commissions to be held liable? Public service 
commissions, railroad commissions and numerous other boards 
with great and small powers, are to-day rapidly being created in 
accordance with our modern theories of government. To be 
permanently successful these boards must conform in their 
powers and liabilities to the acknowledged and equitable principles 
of the law. No legal principle is more firmly established than 
that where there is a right there is a remedy. To permit property 
to be taken or personal privileges to be infringed upon where 
there is no justification except the well-meant ignorance of public 
officers, is in denial of such a right. 

STARE DECISIS IN CRIMINAL LAW. 

In a recent decision by the Supreme Court of North Carolina 
in the case of State v. Fulton, 63 S. E. 145, it was held that a 
husband was indictable for slandering his wife under section 
3640 (1905 Revisai) of the code which provided that: "If any 
person shall attempt, in a wanton and malicious manner, to des- 
troy the reputation of an innocent woman by words written or 
spoken, which amount to a charge of incontinency, every person 
so offending shall be guilty of a misdemeanor." This decision 
directly overruled the case of State v. Edens, 95 N. C. 693. The 
judge who gave the deciding vote relied upon the doctrine as 
laid down by the same court in State v. Bell, 136 N. C. 674, where 
it had been decided that a tenant was indictable for the removal 
of crops without giving the landlord five days' notice, and that 
he, the tenant, could not show in defense that he had sustained 
damage to the amount of the rent due by the failure of the 
landlord to comply with the contract. At the same time particular 
attention was called to stare decisis in relation to criminal law. In 
the case of State v. Bell, supra, the court had overruled a former 
decision of the same court, interpreting the penal statute, as laid 
down in State v. Neal, 129 N. C. 692, and applied the rule so that 
a new trial was ordered, but it was to be conducted under the 
law as declared in the overruled decision. Connor, J., said : "In 
view of the peculiar conditions with which we are dealing, we 
have deemed it but just to the defendants, and not at variance 
with any authority in this court, to order a new trial, with the 
direction that the testimony offered in this case, insofar as it is 



